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NOTE. 

'JpHIS  paper,  originally  published  in  the  Law  Quarterly  Review^ 
(London),  for  October,  1897,  is  here  republished,  hy  permission, 
with  some  slight  changes  designed  to  make  its  reasoning  clear  to  lay¬ 
men  as  well  as  to  members  of  the  legal  profession. 


GOVERNMENT  BY  INJUNCTION. 


The  power  to  issue  writs  of  injunction  is  one  of  the 
chief  characteristics  of  courts  exercising  chancery  powers. 
An  injunction  perpetually  restraining  a  defendant  from 
doing  specified  acts  may  be  granted  after  full  hearing  as 
the  final  relief  sought  in  the  suit ;  but  a  preliminary  in¬ 
junction  temporarily  restraining  the  commission  of  cer¬ 
tain  acts,  until  the  case  can  be  finally  decided,  may  also 
be  issued  immediately  upon  the  filing  of  the  bill  of 
complaint,  or  at  any  subsequent  time,  and  either  with  or 
without  notice  to  the  defendant.  An  injunction  of  either 
class  is  in  substance  an  order  of  the  court  to  the  person 
named  in  it  directing  him  to  refrain  from  doing  certain 
things.  The  penalty  for  any  violation  of  this  prohibi¬ 
tion  is  a  summary  proceeding  by  attachment  to  punish 
the  offender  for  a  contempt  of  the  court  in  disobeying  its 
order.  Upon  the  granting  of  such  an  attachment,  the 
person  named  is  arrested  and  brought  before  the  court  to 
answer  for  his  contempt.  Such  a  proceeding  is  invari¬ 
ably,  in  the  absence  of  statutory  provision  to  the  con¬ 
trary,  heard  by  the  court  without  the  intervention  of  a 
jury,  and  with  no  right  of  appeal  for  error  of  law  or  fact. 
If  the  contempt  is  established,  punishment  may  be  in¬ 
flicted  by  fine  or  imprisonment  or  both,  without  any 
limit  as  to  the  amount  of  either,  although  in  practice  the 
term  of  imprisonment  rarely,  if  ever,  exceeds  six  months. 

The  vigorous  and  summary  nature  of  this  remedy 
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renders  it  exceptionally  effective  in  affording  relief,  and 
also,  it  must  be  conceded,  exceptionally  capable  of  abuse. 
The  intensity  characteristic  of  all  the  relations  of  life  at 
the  present  time,  makes  the  demand  for  such  a  remedy 
urgent,  and  has  made  the  increasing  use  of  injunctions 
one  of  the  marked  features  of  the  modern  development 
of  equity  jurisprudence.  The  power  which  Chancellor 
Kent  described  as  the  strong  right  arm  of  the  court,  has 
come  to  be  exercised  with  a  frequency  hardly  compatible 
with  that  caution  which  he  declared  should  always  mark 
its  use,  and  to  be  applied  to  purposes  certainly  not 
originally  contemplated  as  within  its  scope.  The  abate¬ 
ment  of  public  nuisances,  of  which  Lord  Eldon  at  the 
beginning  of  the  century  hesitated  to  take  jurisdiction, 
has  long  been  a  well  established  ground  for  relief  in 
equity  both  in  England  and  America.  Mandatory  in¬ 
junctions  are  granted  preserving  only  the  semblance  of 
restraining  instead  of  compelling  action.  Contracts  like 
those  of  singers  and  actors  for  their  exclusive  services, 
specific  performance  of  which  cannot  be  decreed,  are  yet 
substantially  enforced  by  enjoining  rendering  such  serv¬ 
ices  to  anyone  else,  at  least  where  there  are  negative 
covenants  to  which  such  an  injunction  can  be  made 
applicable.  In  America  by  statutes  in  several  states  the 
remedy  by  injunction  has  been  called  in  to  secure  the 
enforcement  of  criminal  laws  which,  from  a  lax  public 
opinion,  are  in  danger  of  remaining  ineffective,  if  left  to 
the  ordinary  tribunals  with  their  trials  by  jury.  Finally, 
of  late  years,  with  the  growing  importance  of  conflicts 
between  employers  and  employes  arising  from  the  in- 
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creased  numbers  and  more  perfect  organization  of  trades 
unions  and  similar  bodies,  injunctions  have  been 
sought  with  a  frequency  that  renders  the  writ  one  of  the 
recognized  weapons  in  such  contests.  The  violence  of 
the  passions  excited  in  the  economic  struggle  between 
labor  and  capital,  coupled  with  the  fact  that  a  successful 
resort  to  equity  is  rarely  made  except  in  behalf  of  the 
masters,  has  attracted  a  large  share  of  popular  attention 
to  the  application  of  this  remedy  in  such  cases.  Public 
sympathy,  which  is  ordinarily  with  the  employes  until 
alienated  by  acts  of  lawlessness  and  violence  on  their 
part,  has  seen  in  this  action  of  the  courts  an  undue 
interference  with  matters  not  ‘  properly  within  their 
cognizance.  The  sweeping  nature  of  some  of  the  de¬ 
crees  that  have  been  entered  in  important  and  celebrated 
cases  has  fostered  a  public  opinion  now  prevalent  in 
many  parts  of  the  United  States  hostile  to  this  exercise 
of  jurisdiction.  The  name  “  government  by  injunction  ” 
has  been  applied  to  the  growing  practice  of  granting 
such  relief ;  in  some  instances,  at  least,  conditions  con¬ 
noted  by  the  phrase  have  existed  to  a  degree  possibly 
justifying  the  reproach  implied  in  the  term ;  and  the 
sentiment  thus  expressed  has  become  of  sufficient  im¬ 
portance  to  assume  a  place  in  political  platforms. 

To  an  English  judge,  Vice-Chancellor  Malins,  appears 
to  belong  the  distinction  of  first  exerting  the  powers  of 
a  court  of  equity  to  protect  employers  against  their 
striking  employes.  In  Springhead  Spinning  Co.  v. 
Riley,  L.  R.  6  Eq.  551,  he  granted  an  injunction  restrain¬ 
ing  the  defendants,  the  president  and  secretary  of  a  trades 
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union  and  a  printer  employed  by  them,  from  posting  pla¬ 
cards  and  publishing  advertisements  urging  workmen  to 
keep  away  from  the  plaintiff’s  factory,  where  a  strike,  due 
to  a  reduction  of  wages,  was  in  progress.  The  opinion  in 
support  of  this  decision  was  strongly  disapproved  by  the 
English  Court  of  Appeals  in  Prudential  Assurance  Co. 
V.  Knott,  L.  R.  lo  Ch.  142,  and  Chief  Justice  Gray  of 
the  Supreme  Judicial  Court  of  Massachusetts,  now  Mr. 
Justice  Gray  of  the  United  States  Supreme  Court,  de¬ 
clared  that  it  appeared  to  be  “  so  inconsistent  with  ”  the 
authorities  “and  with  well  settled  principles,  that  it 
would  be  superfluous  to  consider  whether,  tipon  the  facts 
before  him,  his  decisions  can  be  supported.”*  These 
criticisms  were  perhaps  rather  excited  by  the  reasons 
stated  for  granting  the  injunction  than  by  the  principle 
of  giving  relief  in  cases  of  such  a  class ;  at  least  it  is 
certain  that  the  precedent  thus  made  has  been  widely 
followed  in  later  cases  under  circumstances  substantially 
similar. 

In  America  the  resort  to  equity  in  labor  troubles  has 
been  very  common.  Sherry  v.  Perkins,  147  Mass.  212, 
decided  by  the  highest  court  of  the  state  of  Massachu¬ 
setts,  in  1888,  is  a  leading  case  on  the  subject.  There 
the  plaintiffs,  shoe  manufacturers,  complained  of  the  acts 
of  the  defendants,  officers  and  members  of  a  trades  union, 
in  displaying  before  the  plaintiffs’  factory  a  banner  urging 
lasters  not  to  remain  in  or  enter  their  employ.  These 
acts  were  found  at  the  hearing  to  be  part  of  a  scheme  to 
prevent  lasters  employed  by  the  plaintiffs  from  remain- 

*  Boston  DiatiteCo.  v.  Florence  Manufacturing  Co.,  114  Mass.  69,  70. 
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ing  and  to  prevent  others  from  entering  into  such  em¬ 
ployment.  A  decree  was  rendered  restraining  these  acts 
on  the  ground  that  they  were  unlawful  and  injurious  to 
the  plaintiffs’  business  and  constituted  a  nuisance  against 
which  a  court  of  equity  would  grant  relief.  Reference  was 
made  by  the  court  to  Springhead  Spinning  Co.  v.  Riley, 
as  not  overruled  although  some  of  the  language  used  in 
it  had  been  criticised. 

The  development  of  boycotts  and  later  of  sympathetic 
strikes,  so-called,  stimulated  the  demand  for  a  remedy  by 
injunction.  The  practice  of  large  masses  of  working¬ 
men,  not  directly  concerned  and  themselves  having  no 
grievance,  uniting  in  concerted  action  to  prevent  the 
employment  of  persons  not  members  of  a  labor  organi¬ 
zation,  or  to  coerce  employers  whose  men  had  struck  for 
real  or  fancied  wrongs,  gave  rise  to  hardships  for  which- 
some  relief  was  eagerly  sought.  A  man  whose  business 
was  threatened  with  destruction  by  the  efforts  of  “  organ¬ 
ized  labor”  to  compel  him  to  submit  to  dictation  not 
only  as  to  the  wages  he  should  pay,  but  also  as  to  whom 
he  should  employ,  might  in  some  cases  cause  criminal 
proceedings  to  be  instituted  ;  but  such  a  man  was  with¬ 
out  any  practical  civil  redress  at  law.  An  action  for 
damages  was  seldom  of  value  owing  to  the  financial 
irresponsibility  of  the  defendants.  The  preventive 
powers  of  courts  of  equity  were  invoked  to  secure  relief 
knd  the  courts  responded  by  freely  granting  injunctions. 

In  Casey  v.  Typographical  Union,  45  Federal  Reporter, 
135,  the  Circuit  Court  of  the  United  States  in  the  state 
of  Ohio  entertained  a  bill  by  a  publisher  complaining 
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that  the  defendants,  having  conspired  to  boycott  his 
establishment  because  he  refused  to  discharge  non-union 
printers  and  employ  only  union  men,  had  in  pursuance 
of  this  design  published  threats  and  appeals  urging  per¬ 
sons  not  to  buy  his  newspaper  and  not  to  advertise  in  its 
columns.  The  court  held  that  the  acts  complained  of 
were  illegal  and  granted  an  injunction  restraining  the 
defendants.  In  Murdock  v.  Walker,  152  Pa.  St.  595, 
the  Supreme  Court  of  Peunsylvauia  upheld  an  injunc¬ 
tion  restraining  the  defendants,  who  were  striking  em¬ 
ployes  and  persons  sympathizing  with  them,  from 
“  gathering  at  and  about  plaintiffs’  place  of  business, 
and  from  following  the  workmen  employed  by  plain¬ 
tiffs,  or  who  may  hereafter  be  so  employed,  to  and 
from  their  work,  and  gathering  at  and  about  the  board¬ 
ing  places  of  said  workmen,  and  from  any  and  all 
manner  of  threats,  menaces,  intimidation,  opprobrious 
epithets,  ridicule  and  annoyance  to  and  against  said 
workmen  or  any  of  them,  for  or  on  account  of  their 
working  for  the  plaintiffs.”  A  similar  decision  was 
rendered  by  the  same  court  in  the  case  of  Wick  China 
Co.  V.  Brown,  164  Pa.  St.  449  (1894),  upon  substantially 
similar  facts. 

Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  loi  (1894), 
was  a  bill  by  a  newspaper  publisher  against  an  associa¬ 
tion  of  combined  trades  unions  complaining  that  because 
he  used  in  his  paper  “  plate  matter,”  consisting  of 
stereotype  plates  made  in  New  York,  the  defendant  had 
issued  circulars  calling  upon  all  persons  to  refrain  from 
buying  his  paper  or  advertising  in  it  on  pain  of  losing 
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the  custom  of  all  members  of  the  associated  unions.  The 
court  held  that  this  was  an  unlawful  interference  with 
the  plaintiff’s  business,  threatening  him  with  irreparable 
injury  to  his  rights  of  property,  and  granted  an  injunc¬ 
tion  as  prayed  for. 

Shoe  Co.  V.  Saxey,  131  Missouri,  212,  decided  in  1895, 
was  substantially  similar  to  the  cases  in  Pennsylvania 
already  referred  to.  The  Supreme  Court  of  Missouri 
sustained  an  injunction  against  the  use  of  threats  and 
intimidation  to  prevent  the  plaintiff’s  employes  from 
remaining  with  it.  In  Davis  v.  Zimmerman,  91  Hun, 
489,  an  inferior  court  in  the  state  of  New  York  took  the 
same  •  position.  Other  decisions  in  other  jurisdictions 
have  laid  down  the  same  doctrine. 

One  of  the  most  recent  reported  cases  on  the  subject 
is  Vegelahii  v.  Guntner,  167  Mass.  92,  decided  in  the 
Supreme  Judicial  Court  of  Ma.ssachusetts  in  November, 
1896.  In  this  case  the  bill  was  filed  against  members  of 
a  labor  organization  which  was  supp)orting  a  strike  by 
the  plaintiffs’  employes.  The  plaintiffs  alleged  the  ex¬ 
istence  of  a  conspiracy  to  prevent  them,  by  threats, 
intimidation,  and  social  pressure,  from  obtaining  work¬ 
men,  and  charged  that  a  patrol  was  maintained  before 
their  premises  to  intercept  applicants  for  employment. 
The  majority  of  the  court  approved  an  injunction  to 
restrain  the  defendants  from  using  any  scheme  to  deter 
persons  from  working  for  the  plaintiffs  or  to  induce  per¬ 
sons  to  leave  their  employment,  on  the  ground  that  such 
acts  were  an  unlawful  interference  with  their  right  to 
employ  whom  they  would.  Chief  Justice  Field  dissented 
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on  the  ground  that  merely  maintaining  a  patrol  was  not 
an  act  calling  for  the  interference  of  equity,  saying  that 
if  it  was  in  violation  of  any  city  ordinance  there  might 
be  a  prosecution  for  that  and  the  police  could  enforce 
the  ordinance,  and  that  if  not  such  a  violation  it  was 
doubtful  if  the  act  was  illegal.  Mr.  Justice  Holmes 
dissented  chiefly  on  the  ground  that  the  facts  showed 
no  more  than  a  legitimate  use  by  the  workmen  of 
lawful  means  for  enforcing  their  demands  and  carrying 
on  the  struggle  for  supremacy. 

The  years  1893  and  1894  witnessed  a  series  of  strikes 
on  the  part  of  railroad  employes  in  which  applications 
to  courts  of  equity  for  injunctions  were  very  prominent. 
The  cases  growing  out  of  these  strikes  were  brought 
within  the  jurisdiction  of  the  courts  of  the  federal  gov¬ 
ernment,  because  the  corporations  concerned  were  en¬ 
gaged  in  commerce  between  different  states  of  the  union 
and  in  carrying  the  United  States  mails,  and  in  some  in¬ 
stances  because  the  roads  were  being  operated  by  receivers 
appointed  by  those  courts.  The  magnitude  of  the  inter¬ 
ests  involved  and  the  unusual  strength  of  the  labor  organi¬ 
zations  concerned,  made  the  action  of  the  courts  a  matter 
of  widespread  interest.  The  exceptional  circumstances 
begot  a  resort  to  exceptional  remedies  and  resulted  in 
decisions  which  it  may  be  difficult  in  some  respects  to 
support  on  principle. 

In  the  case  of  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v. 
Pennsylvania  Co.,  54  Federal  Reporter,  730,  a  bill  was 
filed  alleging  that  there  was  a  strike  of  locomotive 
engineers  on  the  plaintiff’s  road  and  that  connecting 
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railways,  to  avoid  strikes  by  their  own  engineers,  threat¬ 
ened  to  refuse  to  take  freight  from  the  plaintiff.  An 
order  was  made  requiring  the  connecting  lines,  their 
officers  and  employes,  to  receive  such  freight.  By  an 
amendment  in  the  nature  of  a  supplemental  bill  the 
chief  officers  of  the  Brotherhood  of  Locomotive  Engi¬ 
neers  were  made  parties,  and  a  preliminary  injunction 
was  sought  restraining  them  from  putting  into  operation 
rules  of  their  association  requiring  engineers  on  con¬ 
necting  roads,  under  penalty  of  expulsion,  to  strike  if 
required  to  assist  in  transporting  freight  received  from  a 
road  upon  which  a  strike  of  engineers  was  in  force. 
The  injunction  sought  was  granted.  The  court  de¬ 
clared  that  there  was  a  legal  duty  to  interchange 
freight,  that  the  connecting  lines  and  their  employes 
could  be  restrained  from  violating  this  duty ;  and 
that  the  action  of  the  Brotherhood  in  causing  a  viola¬ 
tion  through  its  rules  could  be  restrained  as  a  civil 
injury.  The  court  admitted  the  right  of  engineers  on 
connecting  lines  to  withdraw  from  employment,  but 
declared  that  any  refusal  while  remaining  in  such 
employ  to  handle  freight  from  the  plaintiff’s  road  would 
be  a  contempt.  This  distinction  was  subsequently  acted 
on  in  dealing  with  attachments  against  certain  engineers 
for  breach  of  the  injunction  ;  those  only  being  punished 
who,  while  remaining  in  the  service  of  the  connecting 
roads,  refused  to  haul  cars  received  from  the  plaintiff.  ^ 
In  December  of  1893,  the  receivers  of  the  Northern 
Pacific  Railroad  Company,  who  had  been  appointed  by 
the  United  States  Circuit  Court  in  Milwaukee,  announced 
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their  intention  to  reduce  the  wages  of  their  employes. 
This  caused  great  discontent  and  a  strike  was  threatened. 
The  receivers,  by  petition  in  the  suit  in  which  they  liad 
been  appointed,  asked  for  an  injunction  restraining  their 
employ^,  certain  labor  organizations  and  all  other  per¬ 
sons,  from  doing  physical  injury  to  the  road,  from  con¬ 
spiring  and  combining  to  leave  the  service  of  the  receivers 
in  concert,  or  inducing  others  to  do  so,  and  from  order¬ 
ing,  recommending,  approving  or  advising  others  to  quit 
the  service  of  the  corporation  on  the  day  fixed  for  the 
strike.  Such  an  injunction  was  granted,  the  court  taking 
the  view  that  a  “strike”  was  necessarily  illegal,  and 
that  although  employes  could  not  be  compelled  to  remain 
in  the  service  of  the  company,  they  could  be  restrained 
from  quitting  the  service  in  concert  and  in  such  a  man¬ 
ner  as  necessarily  to  injure  the  road.*  On  appeal  the 
decision  of  the  lower  court  was  reversed  as  to  the  neces¬ 
sary  illegality  of  a  strike  and  the  injunction  modified 
so  as  not  to  restrain  merely  advising  and  encouraging  a 
strike,  or  striking  in  concert  as  a  result  of  peaceable 
argument  and  persuasion,  when  not  done  with  the  intent 
to  cripple  and  injure  the  road.* 

The  railroad  strikes  culminated,  in  June  of  the  year 
1894,  in  the  attempt  of  the  American  Railway  Union  to 
paralyze  the  entire  railway  service  of  the  country  as  a 
means  of  supporting  certain  striking  employes  of  the 
Pullman  Palace  Car  Company.  This  contest,  perhaps 

*  Farmers’  Loan  and  Trust  Co.  v.  Northern  Pacific  R.  R.  Co.,  60 
Federal  Reporter,  803. 

’  Arthur  v.  Oakes,  63  Federal  Reporter,  310. 
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the  most  extraordinary  in  the  history  of  the  relations 
between  labor  and  capital,  originated  in  a  dispute  be¬ 
tween  the  Pullman  Company  and  some  of  its  hands. 
The  American  Railway  Union  determined  to  support  the 
strikers,  and  for  this  purpose  ordered  its  members  to  re¬ 
fuse  to  work  upon  any  train  to  which  a  Pullman  car  was 
attached.  As  nearly  all  the  railroads  centering  at  Chi¬ 
cago  were  under  contract  with  the  Pullman  Company  to 
draw  its  sleeping  cars  and  parlor  cars,  a  conflict  immedi¬ 
ately  resulted  between  the  railroads  and  their  employes, 
and  a  strike  of  vast  proportions  among  train  hands  fol¬ 
lowed.  Disorder  and  violence  became  widespread.  By 
the  interruption  of  the  railway  service  the  transportation 
of  the  mails,  as  well  as  commerce  between  the  states, 
was  seriously  interfered  with.  On  July  2  the  United 
States  appeared  as  a  complainant  before  the  Circuit 
Court  of  the  United  States  in  Chicago  and  filed  a  bill 
alleging  the  interference  by  the  strikers  and  officers  of 
the  Union  with  interstate  commerce  and  the  carriage  of 
the  mails,  pursuant  to  a  conspiracy  in  restraint  of  trade, 
and  seeking  an  injunction.  The  bill  was  filed  against 
certain  named  defendants,  officers  of  the  American  Rail¬ 
way  Union,  and  sought  an  injunction  against  them  and 
all  persons  not  named  and  unknown  who  might  combine 
with  them  and  against  all  other  persons  whomsoever, 
restraining  them  from  any  interference,  by  violence  or 
otherwise,  with  the  operation  of  the  railroads  specified 
in  the  bill.  Similar  proceedings  were  begun  in  other 
cities.  Injunctions  were  issued  as  prayed  for,  and  sub¬ 
sequently  proceedings  for  contempt  were  instituted 
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against  various  persons,  and  punishments  inflicted. 
Pursuant  to  such  proceedings  one  Debs,  the  president  of 
the  Union,  and  some  of  his  fellow  officers  were  committed 
to  jail.‘  They  applied  for  a  writ  of  habeas  corpus, 
which  was  heard  in  the  Supreme  Court  of  the  United 
States.  That  court  upheld  the  jurisdiction  of  the  court 
below  to  grant  the  injunction  in  question,  and  in  a 
unanimous  opinion  by  Mr.  Justice  Brewer  approved  the 
course  of  proceedings.^ 

Many  questions  of  the  utmost  interest  and  importance 
are  involved  in  the  decisions  which  have  been  thus  cur¬ 
sorily  reviewed.  Questions  of  a  social  and  ethical  na¬ 
ture  arise  in  determining  the  extent  to  which  injury  to 
an  employer  resulting  from  the  attempt  of  employes  to 
better  their  condition  may  be  justified.  The  doctrines  of 
the  criminal  law  as  to  conspiracies  require  careful  exam¬ 
ination  in  dealing  with  the  right  of  a  labor  organization 
to  support  its  members  in  carrying  on  a  strike.  The 
scope  of  the  so-called  anti-trust  law  enacted  by  the  Con- 
gre.ss  of  the  United  States  in  1890,  under  which  the  por- 
ceedings  of  the  federal  courts  have  been  in  part  sup¬ 
ported  and  the  right  of  the  government  to  institute  pro¬ 
ceedings  on  its  own  behalf  present  grave  questions  of 
statutory  construction  and  constitutional  authority. 
Some  propositions  may  be  deemed  established,  and  others, 
dependent  upon  varying  views  of  public  policy,  can  per¬ 
haps  never  be  settled  except  as  to  the  facts  of  specific 
cases.  It  can  no  longer  be  doubted  that  laboring  men 

^  United  States  v.  Debs,  64  Federal  Reporter,  724. 

*  In  re  Debs,  158  U.  S.,  564. 


Government  by  Injunction. 


17 


can  associate  themselves  in  org^anizations  for  the  im-  j  j 

provernent  of  their  condition  ;  that  they  may  lawfully  i 

strike  to  obtain  better  wages  or  other  advantages,  pro-  -  f 

vided  they  do  not  resort  to  acts  of  violence ;  that  equity  ! 

will  under  no  circumstances,  even  if  there  is  an  express  \ 

contract,  require  the  continued  performance  of  personal  '  | 

services  by  employes.  Precisely  how  far  striking  work-  i 

men  and  their  associates  may  go  in  trying  to  induce 
others  to  refrain  from  taking  their  places,  as  a  means  of 
rendering  their  strike  effective,  is  uncertain.  The  ques-  j 

tions  presented  in  such  cases  are  analogous  to  those 
discu.ssed  in  the  celebrated  English  case  of  Mogul 
Steamship  Co.  v.  McGregor,  (1892)  Appeal  Cases,  25,  in  ^ 

which  a  steamship  owner  sought  unsuccessfully  to  re¬ 
cover  damages  caused  by  the  defendants  in  carrying  on  : 

a  vigorous  competition  in  the  tea  trade,  pursuant  to  an 
alleged  conspiracy  to  injure  the  plaintiff,  who  refused  to 
join  a  combination  formed  by  the  defendants.  These 
are  questions  of  degree,  and  the  decisions  of  different 
courts  may  be  expected  to  vary  with  the  views  prevail¬ 
ing  at  different  times  and  in  different  communities. 

It  must  also  be  deemed  to  be  established  that  courts  of 
equity  will  interfere  by  injunction  to  protect  employers 
from  some  classes  of  injuries  threatened  by  the  action  of 
their  employes  and  those  sympathizing  with  them. 

Under  what  circumstances  and  to  what  extent  such  pro¬ 
tection  can  and  should  be  granted  depends  upon  the 
general  principles  of  equity  jurisprudence.  The  courts 
in  America,  and  especially  the  federal  courts,  have  shown 
a  disposition  to  extend  their  powers  beyond  any  limits 
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heretofore  recognized.  In  seeking  to  restrain  acts  in 
their  nature  purely  criminal,  and  in  punishing  by  sum¬ 
mary  proceedings  for  contempt  persons  accused  of  com¬ 
mitting  those  acts,  they  have  been  charged  with  usurping 
the  functions  of  the  criminal  law ;  in  seeking  to  restrain 
all  persons  whether  parties  to  the  suit  or  not  and  whether 
identified  or  not,  they  have  been  charged  with  issuing 
decrees  legislative  rather  than  judicial.  The  case  of  the 
United  States  v.  Debs,  above  referred  to,  furnishes  an 
example  of  both  those  alleged  usurpations  of  power. 
From  the  approval  given  by  the  Supreme  Court  of  the 
United  States  to  the  injunction  there  issued  the  case  is 
likely  to  become  a  precedent  of  great  weight.  It  may 
fitly  be  taken  as  typical  of  the  most  extreme  exercise  of 
equity  powers  in  these  respects.  If  the  course  there  fol¬ 
lowed  can  be  supported  the  principles  of  equity  jurispru¬ 
dence  have  received  an  important  extension  which  may 
render  “government  by  injunction”  more  than  a  mere 
epithet. 

The  preliminary  injunction  issued  in  the  case  of 
United  States  v.  Debs,  enjoined  certain  defendants  named 
in  the  bill  “  and  all  persons  combining  and  conspiring 
with  them,  and  all  other  persons  whomsoever,”  abso¬ 
lutely  to  refrain  and  desist  from  certain  acts,  among 
others  “  from  in  any  manner  interfering  with,  hindering, 
obstructing,  or  stopping  any  mail  trains,  express  trains, 
or  other  trains,  whether  freight  or  passenger,  engaged  in 
interstate  commerce  or  carrying  freight  or  passengers 
between  or  among  the  states ;  •  .  .  and  from  in  any 
manner  interfering  with,  injuring,  or  destroying  any  of 
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the  property  of  any  of  said  railroads  engaged  in  or  for 
the  purposes  of,  or  in  connection  with,  interstate  com¬ 
merce,  or  the  carriage  of  the  mails  of  the  United  States, 

.  .  .  .  and  from  injuring,  destroying,  or  in  any  way  in¬ 
terfering  with,  any  of  the  signals  or  switches  of  any  of 
said  railroads;”  and  from  using  threats,  intimidation, 
force  or  violence  to  induce  employes  to  quit  the  service 
of  the  railroads  or  to  prevent  persons  from  entering  the 
employ  of  the  railroads.  This  injunction,  it  was  ordered, 
should  be  in  force  as  to  all  persons  not  named  in  it  from 
the  time  they  severally  had  knowledge  of  it.  Informa¬ 
tions  for  contempt  were  subsequently  filed  against  cer¬ 
tain  of  the  defendants  named  as  parties  to  the  suit,  and 
also  against  other  persons  not  mentioned  in  the  bill  or 
injunction,  all  of  whom  with  one  exception  were  con¬ 
victed  and  punished.  The  acts  charged  against  the 
defendants  in  the  informations  were  continuing  in  de¬ 
fiance  of  the  injunction  to  order  strikes  and  initiate 
violence  and  disorder  and  thereby  causing  great  destruc¬ 
tion  of  property  and  loss  of  many  lives.* 

The  injunction  thus  sought  to  restrain  the  commission 
of  acts  of  violence  which  would  be  flagrant  breaches  of 
public  order  and  serious  criminal  offences  ;  acts  which 
the  ordinary  machinery  of  police  administration  would 
if  possible  prevent  by  physical  interference  and  punish 
with  heavy  penalties  if  committed.  It  sought  further  to 
restrain  all  persons  whomsoever  from  committing  any 

*  The  facts  staled  in  this  paragraph  appear  in  the  printed  record  of 
the  case  in  the  Supreme  Court  of  the  United  States,  to  a  copy  of  which 
the  writer  has  had  access. 
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of  those  acts.  Not  only  did  a  court  of  equity  therefore 
undertake  by  its  process  to  grant  a  cumulative  remedy 
for  that  which  the  criminal  law  already  covered,  but  it 
undertook  to  make  its  decree  coordinate  in  extent  with 
the  existing  legislative  prohibitions.  The  persons  not 
named  in  the  bill  against  whom  the  injunction  was  di¬ 
rected  were  not  specific  individuals  unknown  by  name 
but  otherwise  identified ;  they  were  all  persons  who 
might  thereafter  do  any  of  the  acts  described  in  the  in¬ 
junction.  In  like  manner  the  prohibition  was  not  di¬ 
rected  against  specific  threatened  acts  of  interference 
with  the  operation  of  the  railroads,  but  against  all  acts 
of  that  character  that  might  thereafter  be  contemplated 
by  any  persons. 

It  is  not  one  of  the  functions  of  a  court  of  equity  to 
prevent  the  commission  of  threatened  crimes.  In  Gee 
V.  Pritchard,  2  Swanst.  402,  Lord  Eldon  said:  “  The  pub¬ 
lication  of  a  libel  is  a  crime ;  and  I  have  no  jurisdiction 
to  prevent  the  commission  of  crimes;  excepting,  of 
course,  such  cases  as  belong  to  the  protection  of  infants, 
where  a  dealing  with  an  infant  may  amount  to  a  crime, 
— an  exception  arising  from  that  peculiar  jurisdictiou 
of  this  court.” Chancellor  Walworth  in  Mayor,  etc., 
of  Hudson  V.  Thorn,  7  Paige,  261,  declared :  “  Again ; 
it  is  no  part  of  the  business  of  this  court  to  enforce  the 
penal  laws  of  the  state,  or  the  by-laws  of  a  corporation, 
by  injunction,  unless  the  act  sought  to  be  restrained  is 
a  nuisance.”  Threats  of  violent  interference  in  breach 
of  the  public  peace  or  of  other  criminal  acts  injurious  to 
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property  do  not  furnish  a  foundation  for  an  injunction. 
In  Montgomery  &  W.  P.  R.  R.  Co,  v.  Walton,  14  Ala.  207, 
the  plaintiff  corporation  complained  that  the  defendant 
prevented  it  from  taking  possession  of  land  properly  con¬ 
demned  for  its  use  and  from  prosecuting  the  construc¬ 
tion  of  the  road,  by  threats  that  he  would  kill  or  injure 
the  workmen,  and  prayed  for  an  injunction.  The  court 
refused  to  grant  relief  saying :  “  The  rule  is  too  well  es¬ 
tablished  to  admit  of  controversy,  that  equity  cannot  in¬ 
terpose  by  way  of  injunction,  to  restrain  the  commission 
of  a  personal  trespass,  although  it  may  be  threatened.  .  . 
.  .  The  courts  of  law  have  complete  jurisdiction  to  pun¬ 
ish  the  commission  of  crimes,  and  can  interpose  to  pre¬ 
vent  their  commission  by  imprisoning  the  offender,  or 
binding  him  to  keep  the  peace.  But  equity  has  no  juris¬ 
diction  over  such  matters,  at  least  a  court  of  equity  can¬ 
not  entertain  a  bill  on  this  ground  alone.”  In  Sparhawk 
V.  Union  Passenger  R’y  Co.,  54  Pa.  St.,  401,  the  plaintiff 
complained  that  the  defendant  was  running  its  cars  on 
Sunday  in  violation  of  law  and  that  the  noise  interfered 
with  his  use  of  his  property.  The  court,  however,  said  : 
“  For  this  there  is  a  remedy  in  the  penal  laws,  and  not 
by  proceedings  in  equity,  if  we  regard  the  facts  as  we 
ought  to  do.”  ‘ 

The  jurisdiction  of  equity  over  public  nuisances  has 
been  relied  on  as  justifying  interference  by  injunction 
where  the  acts  threatened  were  criminal.  It  is  indeed 
true  that  by  the  weight  of  authority  the  jurisdiction  is 
not  ousted  merely  because  as  in  the  case  of  a  public 
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nuisance  the  threatened  act  may  be  the  subject  of  an 
indictment.  But  the  foundation  of  the  jurisdiction  over 
public  nuisances,  as  of  all  jurisdiction  in  equity,  is  the 
greater  efficacy  of  the  equitable  remedy.  By  a  prelim¬ 
inary  injunction  to  restrain  a  threatened  purpresture  or 
obstruction  of  a  highway  or  establishment  of  offensive 
trade,  a  court  of  equity  can  interfere  immediately  to  pre¬ 
vent  the  continuance  or  completion  of  an  act  which  can 
not  be  dealt  with  at  law  until  irreparable  injury  has 
been  caused.  The  injunction  does  not  merely  add  a 
cumulative  penalty,  nor  does  it  substitute  the  interfer¬ 
ence  of  officers  executing  the  process  of  the  court  for  the 
interference  of  the  municipal  police.  Such  an  inj unc¬ 
tion  may  have  a  legitimate  effect,  while  an  injunction 
against  committing  an  assault,  malicious  injury  to  prop¬ 
erty  by  violence,  or  other  overt  breach  of  the  peace  can 
have  no  tendency  to  prevent  the  act  enjoined  except  by 
fear  of  punishment.  That  sanction  the  law  already 
attaches  to  its  prohibition  of  the  same  act,  and  whatever 
will  justify  punishment  for  contempt  in  such  a  case  will 
equally  justify  punishment  for  the  criminal  act  which 
constitutes  the  contempt. 

The  destruction  of  the  rolling  stock  or  of  any  part  of 
the  works  of  a  railway  or  the  forcible  interference  with 
Its  operation  may  cause  such  an  obstruction  of  commerce 
as  to  be  a  public  nuisance ;  but  the  law  already  provides 
for  the  protection  of  property  and  persons  from  violence. 
The  executive  power  of  the  state,  through  its  police,  and 
if  necessary  its  military  force,  is  bound  to  prevent  if 
possible  such  acts  and  to  punish  them,  if  committed,  by 
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appropriate  proceedings  in  the  criminal  courts.  To 
justify  the  interference  of  a  court  of  equity  it  must  be 
shown  that  by  the  exercise  of  chancery  powers  a  more 
complete  remedy  can  be  afforded.  This  is  not  shown 
by  calling  the  threatened  injury  a  public  nuisance,  for 
in  every  case  of  nuisance  it  is  still  necessary  to  show 
that  there  is  some  ground  for  asking  relief  in  equity, 
and  that  ground  must  be  the  greater  adequacy  of  the 
remedy.  But  where  acts  of  violence  are  enjoined  the 
remedies  at  law  and  in  equity  are  in  fact  the  same.  The 
injunction  is  only  a  prohibition,  for  violation  of  which  a 
punishment  by  fine  or  imprisonment  may  be  inflicted, 
and  that  prohibition  and  liability  to  punishment  already 
exists  at  law. 

The  legislatures  of  several  states,  regardless  of  the 
general  principles  of  equity  jurisdiction,  have  sought  by 
statute  to  extend  the  jurisdiction  over  public  nuisances 
so  as  to  use  the  process  of  courts  of  equity  for  the  sup¬ 
pression  of  crimes.  In  1880  the  state  of  Kansas  by 
constitutional  amendment  prohibited  the  manufacture 
and  sale  of  intoxicating  liquors.  By  a  law  intended  to 
enforce  this  provision  it  was  declared  that  any  building 
used  for  the  prohibited  traffic  should  be  deemed  a  pub¬ 
lic  nuisance  and  that  its  use  might  be  enjoined  and  the 
nuisance  abated  upon  a  complaint  in  equity.  This 
statute  was  attacked  as  unconstitutional  on  the  ground 
that  as  no  provision  was  made  for  a  trial  by  jury  it  de¬ 
prived  persons  of  their  property  without  due  process  of 
law  in  violation  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  that  it  also  vio- 
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lated  the  provisions  of  the  state  constitution  securing 
persons  the  right  to  a  trial  by  jury.  In  Kansas  v,  Zie- 
bold,  123  U.  S.  623,  the  Supreme  Court  of  the  United 
States  held  the  law  constitutional.  The  court  said  that 
the  legislature  had  authority  to  determine  what  consti¬ 
tuted  a  public  nuisance,  that  courts  of  equity  had  juris¬ 
diction  over  public  nuisances,  aud  that  as  their  jurisdic¬ 
tion  has  always  been  exercised  without  the  intervention 
of  a  jury  there  was  110  violation  of  the  constitutional 
guarantees. 

A  similar  decision  was  rendered  by  the  same  court  in 
Eilenbecker  v.  Plymouth  County,  134  U.  S.  31.  The 
plaintiffs  in  error  in  that  case  had  been  committed 
in  proceedings  under  a  similar  statute  in  the  state  of 
Iowa  for  contempt  in  violating  a  preliminary  injunction 
against  the  use  of  premises  for  the  unlawful  sale  of 
liquor.  The  court  held  that  as  proceedings  for  con¬ 
tempt  had  always  been  conducted  without  a  trial  by 
jury  there  was  no  constitutional  objection.  Similar  de¬ 
cisions  were  rendered  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  Carleton  v.  Rugg,  149  Mass.,  550, 
and  by  the  Supreme  Court  of  New  Hampshire  in  State 
V.  Saunders,  66  N.  H.,  39. 

These  authorities  must  be  deemed  to  establish  that  it 
is  within  the  power  of  the  legislature  to  make  use  of 
the  peculiar  powers  of  courts  of  equity  to  suppress  at 
least  some  classes  of  crimes  ;  but  they  do  not  establish 
that  in  the  absence  of  statutory  provisions  courts  of 
equity  should  exercise  such  jurisdiction  in  such  cases. 
To  warrant  this  it  must  be  shown  that  the  remedy  at 
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law  is  inadequate.  Jurisdiction  in  equity  is  for  the  ad¬ 
judication  of  civil  rights.  Preliminary  injunctions  are 
to  preserve  the  subject  of  litigation  in  statu  quo.,  and 
prevent  irreparable  injury  during  the  pendency  of  the 
suit.  The  mere  fact  that  the  act  enjoined  is  criminal 
may  not  oust  the  jurisdiction  of  the  court,  since  every 
crime  involves  also  an  infraction  of  civil  rights.  But  to 
justify  the  interference  of  a  court  of  equity  by  prelimin¬ 
ary  or  by  perpetual  injunction  it  must  be  shown  that  the 
injunction  will  prevent  some  threatened  injury  for 
which  the  law  affords  no  adequate  relief.  An  injunc¬ 
tion  against  destroying  property  by  violence  or  similar 
offence  against  the  criminal  law  accomplishes  no  such 
result.  It  can  deter  only  through  the  risk  of  incurring 
the  same  sort  of  penalties  that  the  law  imposes  for  the 
same  act.  If  the  injury  were  threatened  in  the  exercise 
of  an  alleged  right  there  might  indeed  be  more  ground 
for  the  interference  of  equity  since  the  act  might  then 
in  some  circumstances  lose  its  criminal  character,  yet  by 
a  strange  perversion  of  thought  in  one  case  at  least  the 
admitted  criminality  of  the  threatened  acts  has  been  re¬ 
lied  upon  to  justify  granting  an  injunction.  In  Davis 
V.  Zimmerman,  91  Hun,  489,  494,  the  court  in  support 
of  its  decision  said  of  the  defendants :  “  They  do  not 
assert  that  they  have  a  right  to  intimidate,  by  threats  or 
by  violence,  persons  in  the  employment  of  the  plaintiff 
or  those  who  seek  his  employment,  nor  do  they  claim 
that  they  have  a  right  to  destroy  the  plaintiff’s  property, 
and  it  is  only  from  doing  and  conspiring  to  do  such  acts 
that  they  are  restrained.” 


26 


Economic  Studies. 


A  looseness  of  thought  is  apparent  in  the  decisions 
discussing  this  use  of  injunction,  which  has  tended  to 
conceal  the  principles  involved.  Learned  judges  have 
spoken  as  if  courts  of  equity  could  prevent  acts  in  some 
manner  other  than  by  fear  of  the  penalties  attending  the 
violation  of  an  injunction.  Mr.  Justice  Miller  in  Eilen- 
becker  v.  Plymouth  County,  134  U.  S.  31,  40,  said: 
“  Certainly  it  seems  to  us  to  be  quite  as  wise  to  use  the  pro¬ 
cesses  of  the  law  and  the  powers  of  the  court  to  prevent  the 
evil,  as  to  punish  the  offence  as  a  crime  after  it  has  been 
committed.”  Such  a  phrase  suggests  that  by  injunction 
the  evil  can  be  prevented  otherwise  than  by  threatening 
to  punish  the  offence.  Yet  this  was  said  in  a  case  in 
which  the  process  of  the  court  had  been  used  to  punish 
by  fine  and  imprisonment  for  contempt,  an  act  punish¬ 
able  in  precisely  the  same  way  by  the  criminal  law. 
The  purely  cumulative  effect  of  such  an  injunction  was 
well  set  forth  by  Chief  Justice  Field  of  the  Supreme 
Judicial  Court  of  Massachusetts,  then  Mr.  Justice  Field, 
in  the  case  of  Carleton  v.  Rugg,  149  Mass.  550.  De¬ 
livering,  in  behalf  of  himself  and  Mr.  Jixstice  Devens 
and  Mr.  Justice  William  Allen,  a  dissenting  opinion 
notable  for  its  logical  force  and  lucidity,  he  observed  : 
“  The  injunction  issued  in  this  case,  and  probably  the 
only  one  that  could  have  been  issued,  is  one  enjoining 
the  respondents  from  using,  or  permitting  to  be  used, 
the  building,  place,  or  tenement  for  the  illegal  keeping 
or  sale  of  intoxicating  liquors.  The  Public  Statutes 
prohibit  such  a  use  as  a  crime,  and  the  only  effect  of  the 
injunction  is  to  .subject  the  respondents  to  the  process 
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used  for  punishing  persons  guilty  of  violating  injunc¬ 
tions,  in  addition  to  or  in  substitution  for  criminal  pro¬ 
cess.  The  Legislature  apparently  thought  that  a  remedy 
in  equity  would  be  more  speedy,  or  more  certain,  or  more 
efficient,  than  that  by  complaint  or  indictment.  The 
issuingof  the  injunction  of  itself  adds  nothingto  the  prohi¬ 
bition  of  the  statutes,  but  the  intention  plainly  is  to  call 
into  use  the  peculiar  process  employed  by  courts  of 
equity  in  punishing  persons  guilty  of  wilful  violations 
of  injunctions.”  ‘ 

The  only  respect  in  which  the  remedy  in  equity  can 
in  such  cases  be  more  adequate  than  the  remedy  at  law 
is  in  the  greater  certainty  or  celerity  with  which  pun¬ 
ishment  will  be  inflicted.  Ordinarily  by  inadequacy  of 
remedy  is  not  meant  the  danger  that  the  courts  will  not 
enforce  the  law.  In  early  times  it  is  true  the  Lord 
Chancellor  assumed  jurisdiction  in  some  cases  upon  the 
ground  that  the  defendant’s  power  was  such  that  he 
could  not  or  would  not  be  punished  by  a  court  of  law 
for  committing  a  threatened  offence.  Thus  in  the  time 
of  Henry  VI  a  plaintiff  might  regularly  have  a  subpoena 
against  a  great  man  to  keep  the  peace.*  This  exercise 
of  the  royal  prerogative  was  vehemently  opposed  and 
has  long  been  obsolete.*  In  a  case  before  the  Supreme 
Court  of  Georgia  this  obsolete  jurisdiction  seems  to 
have  been  revived.  It  was  advanced  by  the  court  as  a 
ground  for  taking  jurisdiction  in  equity  where  an  in- 

'  P-  559 

’Crompton  on  Courts,  42a. 

’Spence’s  Equitable  Jurisdiction,  343-345,  684  et  seq.. 
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dictment  would  lie,  that  “  This  indictment  would  neces¬ 
sarily  be  against  the  city  officers,  or  those  who  act 
under  them,  and  in  all  probability  the  influence  and 
moral  integrity  of  these  gentlemen,  which  would  neces¬ 
sarily  be  brought  to  bear  against  a  criminal  proceeding, 
would  more  than  likely  protect  them  from  a  conviction 
as  criminals.”'  But  this  suggestion  cannot  be  regarded 
as  an  authoritative  statement  of  any  existing  principle 
of  equity  jurisdiction.  It  is  not  to  be  presumed  that  a 
court  of  law  will  fail  to  administer  justice  in  cases  ex¬ 
pressly  cognizable  by  it,  or  that  any  department  of  the 
government  will  fail  in  the  performance  of  its  duties. 
The  supposed  probability  of  such  failure  cannot  afford 
a  ground  for  assuming  jurisdiction.  Such  a  doctrine 
would  be  contrary  to  any  rational  conception  of  the  re¬ 
lations  of  the  judiciary  to  other  departments  of  the  gov¬ 
ernment,  or  of  the  distinction  between  law  and  equity. 
In  Attorney  General  v.  Sheffield  Gas  Consumers  Co.,  3 
De  G.  M.  &  G.  304,  application  was  made  for  an  in¬ 
junction  against  tearing  up  the  highway.  It  was 
argued  in  favor  of  the  motion  that  forcible  resistance 
might  be  offered  and  breaches  of  the  peace  result.  Sir 
George  Turner  in  denying  the  application  observed : 
“  Something  has  been  said  in  the  course  of  the  argu¬ 
ment  of  the  danger  to  the  public  peace  which  may  en¬ 
sue  from  the  non  interference  of  this  Court ;  but  surely 
this  Court  cannot  suppose  that  there  is  an  inadquacy  of 
the  civil  power  to  preserve  the  public  peace.  I  say 
nothing  on  the  question  whose  fault  it  will  be  if 

*  Mayor,  et  al  of  Columbus  v.  Jaques,  30  Ga.  506,  513. 


Government  by  Injunction.  29 

this  disturbance  of  the  public  peace  takes  place,”  ‘ 
Lord  Justice  Knight-Bnice  touching  upon  the  same 
point  remarked  :  “  Something  has  been  said  on  the  sub¬ 
ject  of  riots  or  unlawful  assemblies,  of  skirmishes  and 
battles  between  the  opposite  forces,  native  and  auxiliary, 
of  the  contending  companies,  as  likely  to  be  rife  and 
serious  unless  we  shall  interfere,  but  into  that  part  of 
the  argument  I  consider  it  unnecessary  to  enter.”  * 
When  analyzed  the  sole  inadequacy  of  the  remedy  at 
law  as  compared  with  the  remedy  in  equity  in  these  cases 
will  be  found  in  the  fact  that  trials  in  the  former  are  by 
jury.  It  is  the  existence  of  those  safeguards  which  have 
been  thought  essential  to  individual  liberty  that  renders 
punishment  of  an  act  as  a  crime  less  certain  and  less 
swift  than  punishment  of  the  same  act  as  a  contempt. 
It  is  because  of  the  prejudice  of  juries  that  laws  to  sup¬ 
press  the  sale  of  liquors  may  be  more  effectively  enforced 
through  the  machinery  for  preventing  public  nuisances 
than  by  the  ordinary  course  of  the  criminal  law,  and  it 
is  to  avoid  the  intervention  of  a  jury  in  such  cases  that 
the  powers  of  courts  of  equity  have  been  called  in  by 
legislative  enactments.  In  the  dissenting  opinion  in 
Carleton  v.  Rugg,  149  Mass.  550,  already  quoted  from. 
Chief  Justice  Field  said  :  “  Indeed,  there  are  many  indi¬ 
cations  that  the  principal  reason  why  the  statute  was 
passed  was  to  avoid  a  trial  by  jury.”®  Mr.  Justice 
Valentine  of  the  Supreme  Court  of  Kansas,  in  a 
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case  arising  under  the  Kansas  statute  above  referred  to, 
said  :  “  It  would  seem  that  one  of  the  main  objects  of  the 
prosecution  in  instituting  this  proceeding  in  a  court  of 
equity  in  contradistinction  to  a  court  of  law  is,  to  obtain 
a  judicial  determination  annunciating  the  doctrine  that 
an  adequate  remedy  exists  and  will  be  exercised,  in 
equity  and  by  injunction,  for  the  suppression  of  all 
illegal  traffic  in  intoxicating  liquors,  indepettdent  of 
juries  and  of  the  jury  system.  ...  It  would  seem  that 
the  prosecution  has  a  very  great  distrust  of  juries,  and 
would  wish  wholly  to  ignore  them  in  all  prosecutions  for 
the  suppression  of  the  illegal  traffic  in  intoxicating 
liquors.”  * 

The  same  desire  to  avoid  a  trial  by  jury  induces  a  re¬ 
sort  to  equity  in  cases  of  dispute  between  employers  and 
employes.  If  proceedings  for  contempt  were  tried  before 
a  jury  the  injunctions  issued  would  be  recognized  as 
futile ;  such  efficacy  as  they  have  in  preventing  acts  of 
violence  arises  solely  from  the  greater  probability  of  a 
conviction  for  contempt  in  a  trial  by  a  judge  alone,  with¬ 
out  right  of  appeal,  than  of  conviction  by  a  jury  likely 
to  sympathize  in  some  degree  with  the  offender. 

It  is  difficult  to  believe  that  jurisdiction  in  equity  can 
be  supported  on  the  ground  that  a  judge  in  chancery 
will  probably  upon  a  given  state  of  facts  reach  one  con¬ 
clusion,  while  a  jury  at  law  on  the  same  state  of  facts  is 
likely  to  reach  a  contrary  conclusion.  Courts  of  equity 
have  always  hesitated  to  usurp  the  functions  of  a  jury. 
Lord  Eldon  long  declined  to  take  jurisdiction  in  cases  of 

•State  V.  Crawford,  28  Kansas,  726,  740,  741. 


Government  by  Injunctioti. 


31 


nuisance  because  the  existence  of  the  nuisance  ought  to 
be  determined  by  a  jury.  The  necessity  of  a  prior  re¬ 
covery  at  law  still  exists  in  many  branches  of  equity 
jurisdiction.  Injunctions  against  slander  or  libel  were 
consistently  refused  in  England  until  the  law  was  changed 
by  statute*  and  in  America  are  still  refused,^  although 
injury  to  the  plaintiff’s  business  is  threatened,  upon  the 
ground  that  to  preserve  freedom  of  speech  and  of  the 
press  the  matter  should  be  referred  to  the  decision  of  a 
jury. 

Can  it  then  be  contended  that  in  other  cases  involving 
rights  no  less  important  the  likelihood  that  a  jury  will 
deny  punishment  affords  a  ground  for  seeking  relief  in 
equity  ? 

The  information  for  contempt  upon  which  Debs  and 
his  associates  were  committed  charged  them  with  vio¬ 
lating  the  injunction  by  continuing  to  order  and  direct 
strikes,  thereby  causing  the  destruction  by  fire  of  at  least 
one  thousand  freight  cars,  the  burning  of  signal  towers 
and  the  sacrifice  of  many  lives.  They  were  charged 
with  a  conspiracy,  in  the  carrying  out  of  which  these 
acts  were  done.  If  the  allegations  of  the  bill  on  which 
the  injunction  was  issued  were  true  an  open  defiance  of 
the  criminal  law  was  threatened.  If  the  allegations  on 
which  the  attachment  was  issued  were  true,  there  had 
been  such  an  open  defiance.  The  injunction  added 
nothing  to  the  penalties  under  which  the  defendants 
acted  save  to  subject  them  to  trial  and  punishment  by 

•  Bonnard  v.  Perryman,  (1891)  2  Ch.  269. 

’  Kidd  V.  Horry,  28  Federal  Reporter,  773. 
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the  court  upon  a  summary  proceeding.  If  the  difficulty 
of  securing  convictions  for  crime  by  a  jury  is  so  serious 
as  to  render  it  expedient  to  supplement  the  agencies  of 
the  criminal  law  by  a  resort  to  the  power  of  courts  of 
equity,  the  remedy  should  at  least  be  applied  by  the 
legislature.  Courts  of  equity  cannot  with  propriety  or 
safety  extend  their  jurisdiction  under  the  guise  of  pro¬ 
tecting  property,  by  issuing  decrees  imposing  merely 
cumulative  prohibitions  against  that  which  the  criminal 
law  already  forbids,  in  order  summarily  to  try  and  punish 
offenders  for  acts  in  violation  of  those  prohibitions. 

The  sweeping  terms  of  the  injunction  issued  in  the 
Debs  case  as  to  the  persons  to  whom  it  was  addressed 
are  no  less  significant  than  the  nature  of  the  acts  en¬ 
joined.  It  has  already  been  mentioned  that  the  bill  was 
filed  against  certain  named  defendants.  A  subpoena  in 
regular  form  was  addressed  to  and  served  upon  these  in¬ 
dividuals.  The  iujunction  issued  was  also  addressed  to 
these  persons  but  it  purported  to  restrain  in  addition 
“  all  persons  combining  and  conspiring  with  them,  and 
all  other  persons  whomsoever.”  The  informations  for 
contempt  of  this  injunction  were  filed  not  only  against 
persons  named  as  defendants,  but  against  others  not 
named  in  the  bill,  who  were  also  charged  with  doing 
acts  in  violation  of  the  order  of  the  court.  The  record 
does  not  even  show  that  these  individuals,  not  parties  to 
the  bill,  fell  within  the  description  of  persons  combin¬ 
ing  and  conspiring  with  the  named  defendants.  It 
must  be  assumed  from  the  terms  of  the  order  that  the 
court  intended  to  restrain  such  persons  although  acting 
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independently,  and  that  it  punished  them  as  such  inde¬ 
pendent  actors.  We  have  therefore  to  consider  the 
proposition  that  a  court  of  equity  may  ex  parte  upon 
the  motion  of  a  plaintiff  issue  an  order  restraining  all 
persons  from  doing  acts  of  a  specified  description 
although  such  persons  are  not  parties  to  the  cause,  are 
in  no  way  connected  with  the  parties,  are  not  identified 
in  any  way,  and  cannot  be  identified  except  by  the  fact 
of  their  violating  the  injunction. 

In  the  Debs  case,  the  Supreme  Court  of  the  United 
States  did  not  consider  in  its  opinion  this  particular 
question.  In  the  case  of  In  Lennon,  i66  U.  S.  548, 
however,  the  court  held  that  an  injunction  in  similar 
terms  was  binding  upon  one  not  named  as  a  party  to 
the  bill  who  had  notice  of  it.  Lennon  was  an  engineer 
in  the  employ  of  the  Lake  Shore  &  Michigan  Southern 
Railroad  Co.,  one  of  the  roads  against  which  the  injunc¬ 
tion  above  referred  to  in  Toledo,  A.  A.  &  N.  H.  R’y 
Co.  V.  Pennsylvania  Co.,  54  Federal  Reporter,  746,’  was 
issued.  Having  notice  of  that  injunction,  he  yet  re¬ 
fused,  while  remaining  in  the  employ  of  the  Lake 
Shore  Company,  to  haul  one  of  the  plaintiff’s  cars.  An 
attachment  for  contempt  was  issued  against  him,  and  a 
fine  of  fifty  dollars  was  imposed.  The  case  was  taken 
to  the  Supreme  Court  to  review  a  decision  of  the  Cir¬ 
cuit  Court  of  Appeals  upholding  the  jurisdiction  of  the 
lower  court  to  inflict  this  punishment.  In  behalf  of 
Lennon,  it  was  contended  that  the  Circuit  Court  which 
granted  the  injunction  acted  without  jurisdiction  in  the 

‘Above,  p.  I  a. 
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proceedings  against  him  for  contempt,  on  the  ground, 
among  others,  that  he  was  not  a  party  to  the  suit  in 
which  the  injunction  was  issued.  The  Supreme  Court 
said,  in  overruling  this  objection  :  “  To  render  a  person 
amenable  to  an  injunction  it  is  neither  necessary  that 
he  should  have  been  a  party  to  the  suit  in  which  the 
injunction  was  issued,  nor  to  have  been  actually  served 
with  a  copy  of  it,  so  long  as  he  appears  to  have  had 
actual  notice.”  * 

The  doctrine  thus  announced  is  of  the  highest  im¬ 
portance.  If  adhered  to,  it  involves  a  momentous  ex¬ 
tension  of  the  scope  of  injunctions  and  of  the  powers 
exercised  by  courts  of  equity,  believed  to  be  unwar¬ 
ranted  by  precedent,  and  to  constitute  a  departure  from 
the  rules  of  procedure  that  have  heretofore  prevailed  in 
chancery. 

Courts  of  equity,  like  courts  of  law,  are  established 
for  the  determination  of  controversies  between  individ¬ 
uals.  The  power  to  issue  preliminary  injunctions  is 
incidental  to  the  power  of  determining  such  controver¬ 
sies.  The  right  to  lay  down  general  rules  for  the  gov¬ 
ernment  of  the  community,  to  declare  ex  cathedra.,  in 
advance  of  any  contentious  proceedings  in  which  the 
question  arises,  what  may  and  what  may  not  lawfully  be 
done,  to  impose  on  the  whole  community  a  duty  to  re¬ 
frain  from  doing  a  certain  act  is  in  its  nature  a  legislative 
right.  The  jurisdiction  of  every  court  depends  upon  the 
existence  of  a  cause  in  which  it  is  called  upon  to  adjudi¬ 
cate.  Except  in  the  instances  of  courts  created  to  decide 


‘  i66  U.  S.  554. 
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actions  in  rem  the  scope  of  the  jurisdiction  is  limited  to 
the  persons  who  are  actually  or  constructively  before  the 
court.  By  legislative  enactments,  the  constitutionality  of 
which  has  been  doubted,  but  may  here  be  conceded,  courts 
of  equity  have  in  some  instances  been  authorized  after 
notice  by  publication  to  make  decrees  binding  upon  all 
the  world,  establishing  certain  facts  as  to  property  ;  but 
such  decrees  are  supported  only  by  the  legislative  power 
authorizing  them.  In  the  absence  of  statutory  provi¬ 
sions  the  jurisdiction  of  equity  is  wholly  in  personamy 
and  can  be  exercised  only  against  tho.se  persons  who  are 
parties  to  the  litigation.  A  party  to  the  suit  is  brought 
before  the  court  by  the  service  of  process.  In  the  case 
of  a  preliminary  injunction  issued  ex  parte  service  of  the 
injunction  is  a  service  of  process.  The  injunction  is  an 
order  of  the  court  addressed  to  the  individual,  and  the 
individual  is  one  between  whom  and  the  plaintiff  the 
controversy  exists.  When,  however,  such  an  injunction 
is  issued  addressed  to  “  all  persons  whomsoever  ”  it  can 
in  no  sense  be  said  that  an  individual  not  named  or 
described  in  the  bill  as  a  party  to  the  suit  becomes  a 
party  upon  having  notice  of  the  order.  If  such  an  in¬ 
dividual  is  not  in  fact  engaged  in  the  acts  sought  to  be 
restrained,  there  is  no  pretence  for  saying  that  a  contro¬ 
versy  exists  between  him  and  the  plaintiff.  Such  a  con¬ 
troversy  may  arise  if  he  subsequently  engages  in  the 
acts  complained  of,  but  it  is  difficult  to  conjecture  how, 
by  reason  of  such  a  subsequent  act,  he  can  be  deemed  to 
have  been  a  party  to  the  controversy  at  an  earlier  time. 
It  has  never,  it  is  believed,  been  contended  that  the  final 


36 


Economic  Studies. 


decree  of  a  court  of  equity  was  binding  upon  persons 
not  parties  to  the  suit  and  not  claiming  under  persons 
who  were  parties.  It  is  certainly  anomalous  that  an  in¬ 
terlocutory  order  of  the  court  should  be  given  a  force 
which  the  final  decree  cannot  have.  If  an  injunction 
restraining  the  defendant  and  “  all  persons  whomsoever  ” 
from  going  upon  the  plaintiff’s  land  were  made  perpetual, 
would  one  not  a  party  to  the  suit  but  having  notice  of 
the  decree,  who  claimed  a  right  of  way  over  the  land,  be 
in  contempt  for  thereafter  using  his  alleged  easement  ? 
If  not  how  can  it  be  said  that  by  the  same  act  such  a 
person  would  be  in  contempt  of  a  preliminary  injunction 
in  the  same  terms  ?  The  test  cannot  be  the  actual  exist¬ 
ence  of  the  right  asserted,  for  the  very  object  of  the  suit 
is  to  determine  that  right,  and  it  is  a  fundamental  prin¬ 
ciple  that  violation  of  an  injunction  is  not  excused,  how¬ 
ever  erroneously  or  improvidently  the  decree  may  have 
been  made,  provided  the  court  had  jurisdiction.  Nor 
can  the  test  be  whether  the  act  enjoined  is  a  crime  as 
well  as  a  civil  wrong  unless  the  doctrine  is  to  be  asserted 
that  equity  interferes  to  prevent  the  commission  of  crim¬ 
inal  acts  because  they  are  criminal,  and  not  merely 
because  and  when  they  are  invasions  of  rights  of 
property. 

It  has  repeatedly  been  declared  in  the  past  that  injunc¬ 
tions  could  issue  only  against  parties  to  the  suit  and  those 
persons  who  acted  for  them.*  Lord  Eldon  in  Iveson  v. 
Harris,  7  Ves.  251,  256,  said  :  “  And  I  have  no  concep¬ 
tion,  that  it  is  competent  to  this  Court  to  hold  a  man 
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bound  by  an  injunction,  who  is  not  a  party  in  the  cause 
for  the  purpose  of  the  cause.  The  old  practice  was,  that 
he  must  be  brought  into  Court,  so  as,  according  to  the 
ancient  laws  and  usages  of  the  country,  to  be  made  a 
subject  of  the  writ.  The  jurisdiction  in  lunacy  is  quite 
distinct.”  And  again  :  “  I  find,  the  Court  has  adhered 
very  closely  to  the  principle,  that  you  cannot  have  an 
injunction  except  against  a  party  to  the  suit.” 

The  ordinary  form  of  decree  by  which  the  defendant, 
his  agents,  servants,  attorneys,  etc.,  are  restrained,  does 
not  violate  this  principle.  The  acts  of  agents,  servants 
and  attorneys,  are  done  in  the  right  of  the  master.  The 
restraint  put  upon  him  is  an  adjudication,  for  the  pur¬ 
poses  of  the  order,  of  his  individual  rights,  and  other 
persons  may  properly  be  directed  not  to  do  acts  in  the 
exercise  of  his  rights.  Such  persons  are  guilty  of  a  con¬ 
tempt  even  if  the  injunction  does  not  in  tenns  restrain 
them.*  If  the  same  person  stands  in  such  a  relation  to 
two  individuals,  only  one  of  whom  is  a  defendant  in  the 
suit,  he  is  restrained  only  so  far  as  he  acts  for  the  one 
who  is  a  party  to  the  proceedings.'"*  In  these  cases 
the  contempt  in  fact  consists  in  aiding  or  abetting  the 
defendant,  against  whom  a  decree  has  been  made,  in  vio¬ 
lating  the  order  of  the  court.  The  servant  is  guilty  not 
because  the  act  per  se  is  forbidden,  but  because  the  mas¬ 
ter  is  enjoined  and  the  servant  does  the  act  for  the  master. 
Indeed,  both  are  guilty  of  a  contempt  if  the  master  is 
cognizant  of  what  the  servant  does. 

'Lord  Wellesley  r.  Earl  of  Morningtoii,  ii  Beav.  i8i. 

*  People  V.  Randall,  73  N.  Y.  416,  filaler  v.  Merrill,  75  N.  Y.,  268. 
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It  has  been  argued  that  because  a  court  would  commit 
for  contempt  one  not  a  party  who  aided  in  the  violation 
of  an  injunction  that,  therefore,  the  injunction  itself 
could  be  extended  to  restrain  persons  not  parties.  Such 
an  argument  overlooks  an  important  distinction.  If  a 
defendant  has  been  enjoined  from  doing  an  act  it  is  no 
doubt  a  contempt  for  any  person  to  abet  him  in  perform¬ 
ing  that  act.  The  abettor  is  guilty  of  aiding  in  a  defiance 
of  a  lawful  order  of  the  court.  Since  it  was  competent 
for  a  court  to  restrain  the  defendant,  any  one  assisting 
him  to  violate  or  evade  the  restraint  obviously  acts  in 
defiance  of  the  court  and  frustrates  its  process.  Such  a 
person  may  properly  be  committed  for  contempt,  not  as 
having  himself  violated  the  injunction,  but  for  assist¬ 
ing  to  defeat  the  action  of  the  court.  But  the  order 
of  the  court  restraining  a  defendant  from  doing  an 
act  imposes  no  obligation  on  an  independent  individ¬ 
ual  to  refrain  from  doing  the  same  act  in  the  assertion  of 
a  right  claimed  by  him.  It  cannot  be  contended,  to  re¬ 
vert  to  an  illustration  already  used,  that,  because  the 
defendant  in  a  suit  has  been  enjoined  from  trespassing 
on  the  plaintiff’s  property,  another  person  not  a  party  to 
that  suit  is  in  contempt  for  using  a  right  of  way  claimed 
by  him  over  the  same  land.  A  court  of  equity  does  not, 
in  the  absence  of  special  statutory  authority,  seek  to 
establish  the  existence  or  non-existence  of  rights  as  to 
all  the  world ;  and  it  is  not  a  contempt  to  do  an  act 
which  another  has  been  expressly  enjoined  from  doing, 
even  with  full  knowledge  of  the  injunction.  This  prin¬ 
ciple  is  well  illustrated  by  the  case  of  Boyd  v.  State  of 
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Nebraska,  19  Neb,,  128.  A  street  railway  company 
secured  an  injunction  against  contractors  engaged  in 
building  a  sewer  for  the  city  of  Omaha,  restraining  them 
from  destroying  the  plaintiff’s  tracks  at  their  intersection 
with  the  line  of  the  sewer.  The  mayor  of  the  city 
caused  other  persons  to  do  the  work  thus  enjoined  and 
an  attachment  for  contempt  was  thereupon  issued  against 
him.  The  court  held  that  no  contempt  had  been  com¬ 
mitted,  since  the  injunction  restrained  only  the  persons 
who  were  parties  to  the  proceedings  in  which  it  was 
issued.  The  city  was  not  a  party  to  the  suit  and  did  not 
do  the  acts  complained  of  as  the  subordinate  or  employed 
of  the  defendants.  “  Had  the  plaintiff  in  the  original 
case,”  said  the  court,  “  desired  to  bind  the  city  and  its 
officers  as  well  as  the  contractors  by  his  proceedings  in 
injunction  he  should  have  made  the  city  a  party  to  this 
suit.” ' 

The  common  practice  upon  appointing  receivers  of 
enjoining  all  persons  from  interfering  with  the  property 
is  not  founded  upon  any  doctrine  inconsistent  with  the 
principles  under  consideration.  By  the  appointment  of 
a  receiver  the  court  takes  into  its  custody  all  the  property 
belonging  to  the  defendant  within  its  jurisdiction.  Any 
interference  with  the  property  is  an  interference  with 
the  action  of  the  court.  All  persons  are  bound  at  their 
peril  to  refrain  from  acts  which  may  hinder  the  court  or 
its  officers  in  the  execution  of  their  duties.  Any  act 
which  constitutes  such  an  interference  or  hinderance  is  a 

*  P.  134;  see  also,  Newcomer  v.  Tucker,  89  Iowa,  486 ;  Pearson  v. 
District  Court  Cass  County,  90  Iowa,  756. 
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contempt,  not  because  it  violates  an  order  of  the  court, 
but  because  it  embarasses  the  court  in  the  performance 
of  its  functions.  The  contempt  is  committed  although 
no  injunction  or  restraining  order  against  the  act  done 
has  been  issued,'  and  although  the  persons  accused  had 
no  intention  of  interfering  in  any  way  with  the  opera¬ 
tions  of  the  court.* 

The  strong  repugnance  which  every  law-abiding  citi¬ 
zen  must  feel  for  acts  of  lawlessness  renders  the  task  of 
criticising  proceedings  designed  to  preserve  order  some¬ 
what  invidious.  None  of  the  persons  who  have  been 
punished  for  contempt  in  violating  injunctions  such  as 
have  been  discussed  here  have  been  worthy  of  any  per¬ 
sonal  sympathy.  The  chivalry  of  supporting  fellow 
workmen  in  a  contest  with  employers  ceases  to  excite 
admiration  when  it  is  directed  to  the  wanton  destruction 
of  property  and  to  mob  violence.  Debs,  who  for  a  time 
posed  as  supreme  arbiter  over  the  welfare  of  millions  of 
his  fellow  citizens  was,  in  fact,  taken  red-handed  in  a 
flagrant  and  audacious  defiance  of  the  laws  and  merited 
the  most  severe  punishment  which  the  penal  statutes 
authorized.  But  for  the  very  reason  that  law  and  order 
were  thus  outraged  it  was  the  more  necessary  to  see  that 
the  measures  of  repression  used  were  fully  warranted. 
It  is  no  light  matter  that  suspicion  even  should  rest 
upon  the  judiciary  of  warping  principles  to  meet  the 
supposed  exigencies  of  cases  as  to  which  the  strongest 
passions  of  the  community  are  aroused. 


•  In  re  Higgins,  27  Federal  Reporter,  443. 

’  In  re  Doolittle,  23  Federal  Reporter,  544. 


Government  by  Injunction.  41 

The  power  of  courts  to  punish  by  summary  proceed¬ 
ings  for  contempt  all  persons  who  obstruct  the  adminis¬ 
tration  of  justice  or  disobey  the  lawful  orders  of  the 
court  has  often  been  described  as  the  most  unrestrained 
power  exercised  in -our  system  of  government.  Such 
matters  are  tried  by  the  court  itself  and  without  any 
right  of  appeal  for  error  of  fact  or  law.  This  power  is 
absolutely  essential  to  the  efficient  administration  of 
justice.  It  behooves  the  judiciary,  therefore,  not  only 
to  exercise  it  with  discretion,  but  to  avoid  extensions  of 
juri.sdiction  which  may  lead  to  the  necessity  of  exercis¬ 
ing  this  power  in  matters  properly  cognizable  by  the 
courts  of  criminal  law  and  by  a  jury.  A  community  in 
which  the  jury  system  is  still  preserved  and  regarded  as 
a  bulwark  of  liberty  will  not  tolerate  encroachments  on 
the  part  of  courts  of  equity  by  which  in  those  very 
cases  in  which  a  large  part  of  the  community  is  most 
disposed  to  rely  upon  the  jury  as  a  check  upon  the  sup¬ 
posed  partiality  of  the  courts,  the  process  of  punishment 
by  contempt  is  made  to  take  the  place  of  trial  by  jury. 
The  machinery  essential  to  the  ordinary  working  of  the 
courts  is  ill  danger  of  being  wrecked  by  its  use  for  such 
extraordinary  emergencies. 

It  is  strangely  inconsistent  with  established  principles 
that  courts  of  equity  should  take  jurisdiction  in  order  to 
prevent  the  ultimate  issues  being  tried  by  a  jury ;  that 
they  should  grant  injunctions  which  appear  at  least  to 
be  designed  primarily  as  a  means  of  drawing  to  the 
court  power  to  punish  by  proceedings  for  contempt  acts 
which  should  have  been  prevented  by  the  executive 
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authorities  and  should  be  punished  by  the  criminal  law. 
A  preliminary  injunction  granted  not  as  an  incident  to 
a  controversy  between  individuals,  not  seeking  to  re¬ 
strain  a  defendant  until  the  rights  between  him  and 
the  plaintiff  can  be  ascertained,  not  acting  upon  known 
persons  to  prevent  them  from  doing  certain  acts,  but 
seeking  to  throw  the  aegis  of  the  court  over  certain 
property  so  as  to  protect  it  from  all  persons  whatsoever, 
is  of  itself  an  anomaly  in  chancery  procedure.  When 
such  an  injunction  is  granted  under  circumstances 
which  preclude  the  possibility  of  its  enforcement  except 
by  assuming  the  duty  lodged  with  the  executive  of  pre¬ 
serving  public  order,  and  apparently  largely  for  the  pur¬ 
pose  of  assuming  that  duty,  it  presents  a  serious  menace 
to  the  very  framework  of  the  government. 

The  Supreme  Court  of  the  United  States  has  given 
its  great  authority  in  support  of  the  course  pursued  in 
the  Debs  case.  Other  courts  have  unhesitatingly  fol¬ 
lowed  the  doctrines  thus  laid  down.  The  weight  of 
authority  in  America  appears  at  present  to  be  over¬ 
whelmingly  in  favor  of  this  extreme  exercise  of  the 
power  of  equity.  Many  public  writers  have  applauded 
the  action  of  the  federal  courts  in  interfering  by  injunc¬ 
tion  wliere  the  local  authorities  were  supine  or  secretly 
in  sympathy  with  the  criminals.  But  such  a  departure 
from  principle  cannot  properly  be  permitted  to  pass  un¬ 
challenged.  It  should  not  be  forgotten  that  no  course 
is  more  dangerous  than  to  justify  the  exercise  of  a 
doubtful  power  by  the  supposed  ne_essities  of  a  particu¬ 
lar  emergency.  Courts  must  adhere  to  fixed  principles, 
lest  the  departure  justified  to-day  by  a  present  emer- 
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gency,  itself  justify  tomorrow  a  departure  inspired  by 
some  sinister  motive.  Courts  of  equity  can  in  no  event 
be  made  to  replace  permanently  an  able  and  honest  ad¬ 
ministration  of  its  duties  by  the  executive  department 
of  the  government.  The  attempt  to  do  so  may  seem  to 
achieve  a  temporary  success,  but  ultimately  will  result 
either  in  a  lowering  of  the  standard  of  the  judiciary  or 
a  disregard  of  its  decrees.  To  those  who  recall  the  law¬ 
lessness  prevailing  in  Chicago  during  the  strikes  in 
1894  the  conception  of  a  court  of  equity  giiarding  by 
power  of  injunction  the  vast  railroad  properties  in  the 
city  will  seem  almost  grotesque  and  not  far  removed 
from  the  parallel  suggested  by  counsel  for  Debs  of  issu¬ 
ing  an  injunction  during  the  Civil  War  to  .stop  the  ad¬ 
vance  of  Lee’s  invading  army.  The  fear  of  proceedings 
for  contempt  did  not  prevent  the  burning  of  over  a 
thousand  freight  cars  and  the  loss  of  many  lives. 
But  if  the  practical  utility  of  the  course  pursued  could 
be  demonstrated  it  would  still,  it  is  submitted,  remain 
true  that  a  procedure  involving  the  issue  by  a  court  of 
equity  of  an  edict  binding  upon  all  persons,  enjoining 
acts  already  forbidden  by  statue  or  by  common  law,  de¬ 
signed  for  the  purpose  of  punishing  all  persons  who 
should  violate  those  prohibitions,  thus  reinforced  by  the 
decree  of  the  court,  would  be  an  innovation  upon  the 
established  course  of  equity  procedure  and  jurisprudence, 
such  as  legislative  authority  alone  could  justify,  and 
then  to  invest  courts  of  equity  with  such  a  power 
would  be  an  experiment  fraught  with  the  greatest 
danger  to  our  institutions  and  giving  little  promise  of 
permanent  success. 


